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Small Business Bankruptcy Cases: A Viable Option
By Scott N. Opincar of McDonald Hopkins LLC. Reprinted with permission.

The term “small business case”
was added to the Bankruptcy
Code as part of the Bankruptcy
Abuse and Consumer Protection
Act of 2005. The purpose of the
small business amendments is to
expedite small business chapter
11 reorganization cases and to
implement greater administrative
oversight and control over small
business debtors.

A “small business debtor” is de-
fined in Section 101(51)(D) of the
Bankruptcy Code as a person
(defined as an individual, part-
nership or corporation) engaged
in commercial or business activi-
ties (including any affiliate of
such person), other than a per-
son whose primary activity is the
business of owning or operating
real property or activities inciden-
tal thereto, that has aggregate
noncontingent liquidated secured
and unsecured debts as of the
date of the filing of the bank-
ruptcy petition or date of the en-
try of an order for relief by the
Bankruptcy Court in an amount
not to exceed $2,490,925

(excluding debts owed to one
or more affiliates or insiders).
In addition, the United States
Trustee’s Office (a Department
of Justice agency that acts as
a watchdog in bankruptcy
cases) must not appoint an un-
secured creditors’ committee
or the Bankruptcy Court must
determine that a committee of
unsecured creditors is not suf-
ficiently active and representa-
tive to provide ovesight of the
debtor. Finally, a small busi-
ness debtor does not include
any member of a group of af-
filiated debtors that has aggre-
gate noncontingent liquidated
secured and unsecured debts
in an amount greater than
$2,490,925 (excluding debts
owed to one or more affiliates
or insiders).

The foregoing definition cre-

ates a practical problem for a
debtor as it will not know until
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Tech Tip: How to Borrow an Ebook from the Law Library.
By Julie Koehne, Assistant Law Librarian, Systems

Log in to our website to download an ebook from our Lexis Digital Library!
http://lawlibrary.hamilton-co.org

Hamﬂton Colmt.y Usemame Password Login |
LAW LIBRARY = |

Lagal mformation, services, and education

Remember to log in using your lastnamefirstname for your Username and
your borrower number for the Password.

Law Library Remote Access

Waicome to HCLL Famote Accesst You will find il of our 24 ROUF, MMOtS SOCESS PATEET MCOUTes Nars o woll 3= ruemerous free Onio, Keetucky, snd
Faciersl primary Low msources. Hawe any questionsT Give us 3 call (513-B46-5300) of 260 LS your QUesTen If NS after Nours.

Once logged in to the remote access
materials, select “Go to Database” in |, £85COnost
the Lexis Digital Library box. el e

InteliConnect

Lexis Digital Library

Lexis Digital Library is a collection of popular Lexis books available
HeinOnline
in digital format. Read online or download. You may borrow up to five

items at a time for a one week period each. Use the same username and

|_pagswecdahatvolu use on our website and in the computer room.

Go to Database

Lexis for Solo Attorneys Lexis Digital Library

« Return fo Law Libranes

onsortium of Ohio S 7 ]

ounty Law Libraries denu  Account  Help Advanced Search

Jurisdiction Practice Area Featured Collections
Nabonzl Bankruptcy Mewly Added
Cbo Commerial Law Most Popular
View mone. Cominal Law & Procedure View Al Indexes
[Education Law View All Classifications
Vi more Recently Updated abiook List

Click the dropdown menu, then select
To sign in. please select your ibrary from the list below “Hamilton County Law Library”.
. [seiect lbrary] » J y

TR TRy CowrLIopany

Hamitton County Law Library

Hamilton County Law Library Newsletter Page 2



Consortium of Ohio
County Law Libraries

Hamilton County Law Library | switch library

Hamilton County Law Library News

Username (LastnameFirstname)

smithjohn

You will be prompted to log in again. Use the same
login information you used to log in to the website,
then click the “Sign In” button.

Password (Borrower Number)

Remember my login

information on this device. Consortium of Ohio
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To borrow a book,
hover over a desired
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after it files its chapter 11 petition as a small
business case whether or not an unsecured
creditors’ committee will be appointed and, if
so, whether such creditors’ committee is suf-
ficiently active and representative to provide
oversight of the debtor. Rule 1020 of the
Federal Rules of Bankruptcy Procedure pro-
vides that the debtor’s self-designation as a
small business debtor controls, unless and
until the Bankruptcy Court enters an order
that the debtor’s statement is incorrect. Not-
withstanding the uncertainty created by the
language of the statute, the small business
provisions of chapter 11 of the Bankruptcy
Code provide a roadmap for a small busi-
ness entity to avoid liquidation and to reor-
ganize through an expedited and more
streamlined process.

Listed below are certain benefits of being a
small business debtor:

*There is no unsecured creditors’ commit-
tee. Typically, an unsecured creditors’ com-
mittee is appointed in a chapter 11 bank-
ruptcy case to represent the interest of the
debtor’s unsecured creditors. A creditors’
committee usually retains counsel and other
professionals (with court approval) and the
fees and expenses of such counsel and pro-
fessionals are paid by the debtor’s bank-
ruptcy estate. Such fees and expenses are
avoided in a small business bankruptcy
case.

*Plan disclosure and solicitation alternatives.
Section 1125 of the Bankruptcy Code re-
quires disclosure of adequate information
before the proponent of a plan of reorgani-
zation may solicit acceptances of the plan. A
written disclosure statement must be ap-
proved by the Bankruptcy Court, after notice
and a hearing, and must be sent to the hold-

ers of claims and interests together with the
plan. In a small business case, the Bank-
ruptcy Court may determine that a separate
disclosure statement is not required because
the plan itself provides adequate information.
Consequently, the Court may permit the
hearing on the adequacy of the disclosure
statement to be held at the same time as the
hearing to confirm the plan. A combined con-
firmation and disclosure statement hearing
saves the time and expense of having two
separate hearings. In addition, the Bank-
ruptcy Court may approve a disclosure state-
ment submitted on a standard form approved
by the Court.

eLonger exclusivity period to file a plan. In a
typical chapter 11 case, the debtor has the
exclusive right to file a plan during the first
120 days of the bankruptcy case. Under Sec-
tion 1121(e) of the Bankruptcy Code, a small
business debtor has the exclusive right to file
a plan during the first 180 days of the bank-
ruptcy case, unless the exclusivity period is
extended after notice and a hearing.

As set forth above, there is also greater ad-
ministrative oversight and control over small
business debtors in a small business chapter
11 case. Small business debtors must be
aware of the following:

*Additional reporting requirements. A small
business debtor must attach to its initial
bankruptcy petition its most recent balance
sheet, statement of operations, cash-flow
statement, and Federal income tax return. In
addition, Section 308 of the Bankruptcy Code
requires a small business debtor to file peri-
odic and other reports containing the follow-
ing information: (i) the debtor’s profitability;
(if) reasonable approximation of projected
cash receipts and disbursements over a rea-
sonable period; (iii) comparisons of actual



cash receipts and disbursements with projec-
tions contained in prior reports; (iv) whether
the debtor has timely filed tax returns, paid
taxes, and paid administrative expenses
when due; (v) information on the failure to
comply with the requirements set forth above
and how the debtor intends to remedy such
failures; and (vi) information on such other
matters as in the best interest of the debtor
and creditors, and in the public interest in fair
and efficient chapter 11 procedures. These
reports must be filed monthly on official
forms unless the Bankruptcy Court orders
otherwise. Failure to comply with the report-
ing requirements is ground for dismissal of
the bankruptcy case.

*Duty to timely file all schedules and state-
ment of financial affairs. The Bankruptcy
Court may grant an extension, after notice
and a hearing, but such extension shall not
extend such time period to a date later than
30 days after the date of the order for relief
absent extraordinary and compelling circum-
stances.

*Duty to maintain customary insurance.
*Duty to pay all taxes entitled to an adminis-
trative expense priority other than those be-
ing contested in an appropriate proceeding.
*Plan requirements. A small business debtor
must file its plan and a disclosure statement
on or before the 300th day after the date of
the order for relief. Absent an extension
granted by the Bankruptcy Court, the plan
must be confirmed within 45 days after it is
filed with the Court.

The small business provisions of the Bank-
ruptcy Code provide an expedited, less
costly, process for small business debtors to
reorganize and avoid liquidation. The addi-
tional reporting requirements and plan dead-
lines must be stringently adhered to. Thus,

pre-planning for a small business bank-
ruptcy is essential to complying with the
roadmap set forth by Congress. For more
information, contact Scott Opincar.

Lexis Digital Library

The Hamilton County Law Library now offers
ebooks via the LexisNexis Digital Library to
its subscribers and local government offi-
cials. We've chosen books most popular
with our users for our launch of this service.
If you've borrowed ebooks through your lo-
cal public library, chances are OverDrive,
our ebook interface, will be very familiar to
you. You may borrow up to five ebooks at a
time. Typically, the loan period is one week.
See this issue’s Tech Tip for information
about logging in. Don't have a login? Con-
tact library staff to get your login information
or to apply for subscriber benefits. There's
no special software to install; you can read
right in your browser. If you prefer, you can
check out the books and read them on
Adobe Digital Editions.

Here's a little incentive to try out the Lexis
Digital Library: we will pick two lucky win-
ners in a random drawing on April 10, 2015
from among those subscribers and local
government employees who've checked out
ebooks from our collection between March
10 and April 10 at noon. One winner will re-
ceive a $10 gift card to Kitty's Coffee and
one winner will get $10 on an HCLL photo-
copier card. A cooperative effort with the
Consortium of Ohio County Law Libraries,
Hamilton County joins Franklin County as
the initial participants in this state-wide
agreement. Please ask a librarian any
questions about using the Lexis Digital Li-
brary.



Upcoming CLEs

Free to subscribers; $50 for non-
subscribers

To register, call 513.946.5300, email
reference @cms.hamilton-co.org, or
register via the website
http://lawlibrary.hamiltoncountyohio.gov/
classes/cle/

Finding People Online: Free Online
Resources

Presenter: Mary Jenkins

Wednesday, May 13

Noon-1pm

1.0 hour of general CLE pending in Ohio
and Kentucky

IntelliConnect News Tracking

Did you know that we can track legal news
developments for you on a wide range of
topics? From case law to legislation to
breaking legal news, our librarians can set
up news alerts for you that will be delivered
right to your email inbox. Call a librarian at
513.946.5300 to discuss what you'd like to
track. One exhaustive source for news up-
dates that we offer is Wolters Kluwer Intelli-
Connect. Tracker News is a customizable
news delivery feature that alerts you of new
legal, business, and tax developments on a
daily basis. You (or we) can set up Tracker
News searches specific to your areas of in-
terest and have the results delivered to you
via email or RSS feed, or you can view your
Tracker News results within IntelliConnect.
Ask a librarian.

Hamilton County Law Library Newsletter

Hamilton County Law Library News

You and the Legal System:
Employment Law: Wage and Hour
Issues

Attorneys Alison De Villiers and Kristen
Myers will discuss Wage and Hour Issues on
on Friday, April 17 at noon in the Law
Library.

You and the Legal System:
Bankruptcy: Chapter 7 and

Chapter 13

Attorneys Tammy Stickley and Nick Zingarelli
will discuss Bankruptcy on Friday, May 1 at
noon in the Law Library. This program was
originally scheduled for March 20.

These programs are free to the public. To
register, call 513.946.5300 or register via our
website at
http://lawlibrary.hamiltoncountyohio.gov/
classes/you-and-the-legal-system/

You and the Legal System is brought to you
as a public service by the Hamilton County
Law Library, in conjunction with the
Cincinnati Bar Association’s Lawyer Referral
Service. Save the date for the next event in
the You and the Legal System series.
Attorney Dan O’Brien will discuss SSI and
SSDI on Friday, May 15.
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Lexis Digital Library

Law Library subscribers now have access to
the following ebooks from Lexis. For instruc-
tions on how to access these titles, see the
Tech Tip on pages 2-3. If you have ques-
tions, or have a suggestion for a title to add,
contact the reference staff at
reference@cms.hamilton-co.org or
513.946.5300

2014 Ohio insurance law handbook.

2014 Ohio juvenile law handbook

2015 Ohio traffic law handbook.

Anderson's 2014 Ohio liquor laws and rules
annotated : including selected legislation and
rules passed and filed

through February 3, 2014.

Anderson's 2015 Ohio manual of criminal
complaints and indictments

Anderson's Appellate Practice and
Procedure in Ohio

Anderson's Ohio consumer law
Anderson’s Ohio creditor’s rights manual

Anderson's Ohio criminal practice and
procedure

Anderson’s Ohio domestic relations practice
manual

Anderson’s Ohio family law handbook
Anderson’s Ohio school finance
Anderson's Ohio school law manual
Anderson's the simple will in Ohio

Cross-Examination: Science and Techniques
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Discovery in construction litigation
Entertainment industry contracts :
negotiating and drafting guide
Judicial conduct and ethics

LexisNexis 2014 Ohio annotated probate
laws handbook

Ohio annotated probate laws handbook

Ohio annotated workers compensation law
handbook

Ohio bankruptcy handbook

Ohio business entities

Ohio criminal law handbook

Ohio evidence : 2015 courtroom manual

Ohio real property law and practice

Ohio traffic law handbook

A practical guide to disputes between ad-
joining landowner-easements

Rules governing the courts of Ohio
Search and seizure

Sixth circuit criminal handbook
Understanding criminal law
Understanding criminal procedure

Understanding modern real estate
transactions

Weissenberger’'s Ohio Evidence Treatise

Weisenberger’s Ohio Civil Litigation
Procedure Manual
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Upcoming Events:

April 17: You and the Legal System: Employment Law-Wage and Hour Issues
May 1: You and the Legal System: Bankruptcy

May 13: CLE: Finding People Online

May 15: You and the Legal System: SSI/SSDI
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